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EDITORIAL NOTES. 


THE ADVANTAGE of the new plan adopted for the selection of 
jurors is not that Commissioners are better than Sheriffs, but that 
the list of names from which the jurors may be drawn is made up 
long in advance and without reference to a particular term of 
court. The Sheriff and the Clerk would do the work as well almost 
as any Commissioners. The best plan, perhaps, is that proposed in 
the bill as introduced in the Legislature, two commissioners to be 
appointed by the Circuit Court, but this Legislature though bent 
upon reform ‘‘ has yet a frugal mind’’ and did not lose the oppor- 
tunity to make forty-two more officers to be appointed by itself in 
joint meeting. This is not the way to deal with the machinery for 
the administration of justice. This should not be madea means of 
advancing a political party, and if one party does use it so, that is 
a good reason why the other should not. The Legislature in joint 
meeting may be a responsible body for the appointment of one man 
toan office affecting the whole State, but it is not so for the ap- 
pointment of a number of local officers, Each appointment is 
made by the members of the majority from that locality, and they 
are not responsible individually or collectively, but they all strug- 
gle for their own political friends till one of them happens to win. 
We trust that next year the appoinment of these commissioners of 
jurors will be given to the judges and then this mode of choosing 
jurors will be likely to be permanent. 


We ARE inclined to favor the proposal to appoint circuit judges 
who shall be free to devote themselves wholly to the trial of causes. 
The plan is to divide the State into seven districts, according to the 
population or business and have a judge in each who shall hold 

7 









































98 THE NEW JERSEY LAW JOURNAL. 





court frequently for the trial of civil causes. The justice of the 
Supreme Court would still sit in each county to try Supreme Court 
issues at certain terms, but the services of the lay judges of the 
Common Pleas would be dispensed with. It is thought that the 
presiding judge of the Common Pleas could do all the work of that 
court and the Quarter Sessions, and the circuit judge would take 
the work of the Orphans’ Court. There isa great advantage in hav- 
ing a judge who has nothing to do but to try causes. He can hear 
vases at any time and can have jury terms at least every month. 
The great evil in our present common law system is in the delay in 
getting a case to trial after itis subject to call. Men are too busy 
to wait three or four days about the court house for the trial of an 
ordinary cause and they cannot afford to pay their counsel for 
waiting also. They know they will have to wait, and the result is 
they do not go to law, and lawyers do not get the practice in jury 
trials which would be good for both their minds and their pockets. 

If these circuit judges were appointed, the number of justices of 
the Supreme Court might be diminished, only retaining enough 
for the work in Trenton, and for trying such important cases as 
would be brought in the Supreme Court. It is of the first import- 
ance that the circuit judges should be thoroughly competent men, 
and it takes a better lawyer and a stronger and brighter man to try 
a case well at the Circuit, than to decide one on appeal after ‘‘due 
deliberation had.’’ It is only as a matter of necessity that we 
advocate having other men than the Supreme Court justices to do 
the circuit work, and those men must be as nearly equal to the 
Supreme Court judges as possible. They should be appointed by 
the Governor, or, if you will, elected by the people, but not ap- 
pointed by the legislature in joint meeting. 

WeE HAVE commended this plan for circuit judges, because it is 
practicable without a change in the constitution, and not because 
it is the best change that can be made. We want a new arrange- 
ment of our whole judicial system, to adapt it to the work to be 
done. The common law and appeal branches of it are out of pro- 
portion to the rest. There is more or less friction between the dif- 
ferent parts, and they are not adjustable according to the work to 
be done by each. A good plan was proposed to the legislature in 
1884, in a joint resolution drawn, we believe, by Mr. Collins. It 
provided for a Supreme Court of Justice, to be divided, like the 
English High Court, into several divisions: an appeal division, an 
equity division, and a common law division ; all the judges to have 
equity powers and equitable principles to be applied so far as 
practicable in the common law cases, but legal remedies to be 
sougbt in the common law division, and equitable remedies in the 
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equity division, but all cases to be in the same court and subject 
to be transferred from one division to the other, as the nature of 
the relief to be given may require. The judges who heard appeals 
were to be judges of the Supreme Court, who had served in the 
other divisions and might still continue to serve there from time to 
time, for the sake of keeping them in practice. 

A court arranged on some such plan as this would be elastic and 
easily adapted to the quantity of work in either branch of the law. 
It would bring about the gradual fusion of law and equity, and at 
the same time it would serve to maintain the essential distinctions 
between legal remedies and equitable relief, and while enforcing 
legal rights, it would also have the power and the means of restrain- 
ing the exercise of those rights when equity required it. 

WE CALLED attention last month to two articles in the Aflantic 
Monthly, by Frank Gaylord Cook, on the ** Marriage Celebration 
in Europe and in the American Colonies.’’ These are followed, as 
we hoped they would be, by an article in the April number on 
the Marriage Celebration in the United States. It is extremely 
interesting whether from a legal or a social point of view. It gives 
a history of the decisions of the courts in two lines quite diver- 
gent and points out clearly the dangers to which one of these 
lines inevitably leads. New Jersey, Mr. Cook says, seems inclined 
to follow this line, but has not yet decided, and, therefore, the 
article if it be brought to the special attention of the Bench and the 
Bar of New Jersey may have an influence over the decisions. The 
question is whether marriage must be celebrated with some for 
mality and in the presence of some authorized officer, or whether a 
mere private agreement between the parties to be at once man and 
wife shall be allowed to constitute a marriage. If this latter were 
to become the common practice as well as the law the danger and 
the scandal of it would be apparent, and yet it seems that it is the 
law in most of the States and that the courts of New Jersey have 
shown some tendency to followit. Certainly it is bad to havea 
law which if generally known and followed would be dangerous 
and scandalous, and it is well to see if it really must be the law. 
Mr. Cook insists that the notion that such a contract was sufficient 
to constitute a valid marriage arose from a dictum of Chancellor 
Kent, and from a mistaken notion that such marriages were valid 
by the common law, and it was argued that the statutes prescrib- 
ing formalities did not repeal this common law and that hence 
such marriages were still valid. Mr. Cook points out that in fact, 
as he had shown in the previous articles, in England when our 
colonists left there the old canon law doctrine did not prevail, and 
no marriage was valid unless celebrated before a clergyman in 
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orders, and that our colonists adopted systems of their own, the 
central principle of most of which was the interposition of the 
State through its agents, civil or religious. Chancellor Kent was 
followed by other Judges, and in 1826 he stated his doctrine more 
fully in his Commentaries. The earliest advocate of the other side 
of the question was Theophilus Parsons, Chief Justice of Massa- 
chusetts, who decided in 1810 that a mere agreement between the 
parties did not constitute ‘ta lawful marriage, pursuant to the 
statute.’ Mr. Cook refers to the decisions of the Supreme Court 
of the United States and those of the various States, and says that 
in the Eastern States the Parsons’ doctrine is the prevailing law ; 
in the Middle States the Kent doctrine is the prevailing law, being 
held in New York and Pennsylvania, favored in New Jersey, and 
not yet directly repudiated in Delaware. In the Southern States 
neither doctrine predominates, and in the Western States and the 
Territories the Kent doctrine prevails without dissent. 

Speaking of the consequences of this doctrine, he says: ‘‘ With 
the general acceptance of the Kent doctrine the last safe-guard— 
the interposition of the State through its agents, civil or religious— 
has been broken down; and the colonial system of which this was 
the distinguishing and vital feature, is finally and essentially over- 
thrown.”’ Again, as another consequence, ‘** The general acceptance 
of the Kent doctrine has carried our law back to the Middle Ages. 
Ours is the Roman law of Justinian, minus the element of parental 
consent. ‘Our Jaw is the same as the medieval canon law” 
without the reforms of the Council of Trent. Mr. Cook earnestly 
insists on the importance of the State affording protection to indi- 
viduals, to families and to society in the formation of marriage and 
urges that if there is any contract or relation in which the State 
has an interest and in which people need protection against them- 
selves it is this, and he shows that in adopting this lax rule we are 
behind all the nations of Europe, and even the Indian tribes in the 
West. He points out the dangers of it to our mixed and rapidly 
growing population, and especially in the great cities, and gives 
warning of the dangers to society and the family which such a 
doctrine would bring if it were generally known and followed in 


practice. For cases in New Jersey see Goldbeck v. Goldbeck, N. 
J. Eq. (8 C. E. G.) 42, and Wilson v. Hall, N. J. Eq. (2 Beas. 143, 
145.) But this latter case referred to a marriage in New York. 


THe opinion of Mr. Justice Gray Ja Re Sawyer, U. S. Supreme 
Court, January 9, 1888, isa learned and interesting discussion of 
the jurisdiction of a Court of Equity to restrain proceedings, either 
civil or criminal, for the removal of a public officer. The case 
came before the Supreme Court on a petition fora habeas corpus in 
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behalf of the Mayor and eleven members of the Common Council 
of Lincoln, Nebraska, who were detained in jail by the U. 8. Mar- 
shal for contempt of an order of the U.S. Cireait Court. This 
order was made in a suit in equity, brought by a police judge, to 
restrain the Mayor and Council from removing him from office. 
The Circuit Court made an order enjoining the removal, and for dis- 
regard of this the defendants were attached for contempt. 

The Supreme Court held that the Circuit Court sitting in equity 
had no jurisdiction over the case. ‘* The office and jurisdiction of a 
Court of Equity,”’ said Judge Gray, ‘‘ unless enlarged by express 
statute, are limited to the protection of rights of property. It has 
no jurisdiction over the prosecution, the punishment or the pardon 
of crimes or misdemeanors, or over the appointment and removal of 
public officers. To assume such a jurisdiction or to sustain a bill to 
restrain or relieve against proceedings for the punishment of offens- 
es or for the removal of public officers, is to invade the domain of 
the courts of common law, or of the executive departments of the 
government.’’ The grounds alleged for Federal jurisdiction were that 
the ordinance of the common council was an ex post facto law and de- 
prived the judge of office without due process of law, but the court 
held that the fifth and sixth amendments to the United States 
Constitution which provide that no person shall be deprived of 
his liberty or property without due process of law, apply to the 
United States only and not to the laws or proceedings of the States 
and that the provision concerning ex post facto laws applies only 
to legislation concerning crimes. They held further that if the 
proceeding was of a civil nature, it pertained to the common law 
court and the court of equity had no control over it, and especially 
the United States Court which was expressly forbidden to issue an 
injunction against the proceedings of a State Court, and if the pro- 
ceedings were of a criminal nature, a Court of equity had no juris- 
diction to restrain them. Whether the proceedings for removal 
‘are to be regarded as in their nature criminal or civil, judicial or 
merely administrative,” they relate to a subject which the Cir- 
cuit Court of the United States, sitting in equity, has no jurisdic- 
tion or power over and can neither try and determine for itself nor 
restrain by injunction the tribunals and officers of the city from 
trying and determining. ‘The Cireuit Court being without 
jurisdiction to entertain a bill in equity for an injunction, all its 
proceedings in the exercise of the jurisdiction which it assumed 
are null and void.” 





Wk REFERRED last month to a few of the new statutes. We 
will now call attention toa few more, of general interest to lawyers. 
The amendment has been made (chapter 16) to the assigument aet, 
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directing the debtor to state specifically in his assignment ‘‘ the 
place at which, and the kind of business carried on by him,’’ what- 
ever that may mean. But to make it plainer it is added, that ina 
city the street and number shall be stated, and in a town or village 
such apt description as shall identify the debtor. This is a clumsy 
way of putting in force again the old statute of ‘‘ additions.”’ 

Chapter 22, provides for decreasing the number of the directors 
of companies organized under special laws. 

The jurisdiction of justices of the peace in suits by attachment, 
has been increased totwo hundred dollars. (Chapter 25, amending 
section 62 of the attachment act.) 

Chapter 41, provides for supplying the place of a president judge 
of a county court by means of a like judge from another county, 
to be designated by the chief justice, or any associate justice of the 
Supreme Court if such justice ‘‘is unable to perform the duties 
himself, which he is hereby authorized and required to do.’’ Are 
we to understand that all the justices of the Supreme Court are 
authorized and required to fill the vacant place themselves before 
any one else may be appointed / 

Chapter 85, relates to arson bya person in lawful possession, not 
being the owner. 

Chapter 87, isan important change in the tax law and provides 
for the taxation of tangible personal property used by the owner 
in connection with any business, in the place where such business 
is carried on. 

Chapter 56, increases still further the power of the boards of 
health. There is no department of the state or national govern- 
ment that has such absolute power to regulate the conduct of indi- 
viduals as these boards of health, and this act goes so far as to 
authorize them to compel, prescribe and regulate the plumbing, 
ventilation and drainage of all buildings, public and private, and 
that any such board may by resolution delegate portion of its 
powers to any of its members. The act also prescribes a form of 
conviction in prosecutions by the boards for penalties, and for 
docketing the judgments in the common pleas. 

Chapter 72, is a supplement to the Orphans’ Court act, and 
especially to Sec. 19. It provides, (if we have guessed its meaning 
correctly) that in case of an appeal from the proceedings of surro- 

gates respecting the probate of a will, the questions involved 
"may be certified to the circuit court for trial by jury, in the same 
manner as if a caveat had been filed against the probate of the will. 

Chapter 94, by an amendment to section 67 of the criminal pro- 
ceedure, provides that counsel assigned by the court to defend a 
person accused of homicide, shall be paid a reasonable compensa 
tion to be fixed by the presiding judge. There was a time not very 
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long ago, when a person accused of felony was not allowed to have 
any counsel ; now, if he is poor, the state not only furnishes him a 
counsel, but also in case of homicide, pays the counsel fees. 

Chapter 99, is another district court act drawn so as not to 
apply to the Newark courts. It provides that the clerk of the 
court, in the absence of the judge, may receive the verdicts of 
juries. 

Chapter 110, entitled an act to regulate the sale of intoxicating 
and brewed liquors, is the high license and local option law. 





THE CLERK OF THE PETTY BAG. 


‘Ah! surely nothing dies but something mourns !’’ So, in words 
which go straight to the human heart, wrote one of the sweetest of 
English poets; and we have no doubt that the literal truth of his 
pathetic reflection could be demonstrated by actual inquiry in 
every individual case. The mourner is always to be found some- 
where or other if we only seek him carefully enough, and we refuse 
to believe, therefore, that the office of Clerk of the Petty Bag, 
which becomes extinct with the death of its late incumbent, Mr. 
Archibald Murray, will be allowed to passaway unlamented. It is 
true that the demise of the defunct office was not urexpected. It 
has not been cut off without any warning to itself or its friends, so 
as to add the shock of sudden calamity to the pang of bereave- 
ment. On the contrary, it has had nearly ten years to wind up its 
affairs and make its peace with the world. 

3y the Supreme Court of Judicature (Officers) Act, 1879, it was 
provided that certain offices enumerated in the second schedule of 
that statute be abolished at their next vacancy ; and one among 
the offices named in that schedule—and in the cold, unimpassioned 
style which characterises such documents—is the Clerkship of the 
Petty Bag. The act received the Royal Assent on the 15th of 
August, 1879, and nothing followed. Not a sound, so faras we 
are aware, was emitted from the family vaults of any of the long 
line of deceased Chancellors; no rattle of bones or rustle of dust 
was heard to indicate that those august personages were turning in 
their graves. 

Yet the duties which the official whose place literally knows him 
no more was wont to exercise are among the most ancient 
functions of the Court of Chancery, as old almost as the separation 
of the Aula Regia into the three superior Courts of Common Law, 
ane older, according to some antiquaries, by very many years than 
the Chancellor’s equitable jurisdiction. As far back as we can 
trace the possession of any judicial functions vested in the keeper 
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of the Royal Conscience, so far can we trace back the existence of 
the ‘‘Petty Bag’’ and the ‘‘Hanaper.”’ To the simplicity of ancient 
times and nomenclature these two names—the ‘“‘little bag’’ and the 
‘*hamper’’—sufficed for all description of the two departments of 
the office in which the earliest chancellors discharged their two-fold 
duty of assisting suitors and determining suits. In the hamper 
were stored the writs which his Lordship issued to intending 
litigants ; in the petty bag were kept the records of proceedings in 
the suits to be decided by the chancellor himself. The hamper 
was the first to go—the first, so to speak, to be packed off. It is 
getting on for half a century—so fast time flies—sincea Parliament 
to whom nothing is sacred was induced to enact, in the 5th and 6th 
Victoria, chapter 102, that the offices of ‘tthe Comptrollers of the 
Hanaper, Six Clerks, Sworn Clerks, and Waiting Clerks,’’ should 
be, with reservation of existing interests. and the same were thereby, 
abolished. Ten years later the Keeper or Clerk of the Hanaper follow- 
ed the Comptrollers tothe tomb. In 1873 the common law jurisdiction 
of the Court of Chancery was transferred to the High Court of 
Justice ; and the contents of the Hanaper as well as its guardians 
having thus been disposed of, a word of execrably low Latin origin 
passed into the region of mere philological curiosities. 

‘Petty Bag,’’ as we see, was destined, by a curious irony of fate, 
to linger on many years. Yet it was not without having to prepare 
for its inevitable doom ; for in the year 1852 Chaff Wax and Deputy 
Chaff Wax, the Sealer and the Deputy Sealer, fell ata simple 
statutory stroke, and their duties were transferred to the Purse- 
bearer of the Lord Chancellor, with the provision that this official 
should be thenceforth entitled to such yearly sums for the expenses 
of the offices of Chaff Wax and Sealer as these functionaries had 
been in the habit of receiving under a former Act of Parliament. 
When Chaff Wax and the Sealer went, it must have been indeed 
felt by all the more venerable frequenters of Lincoln’s Inn that 
the rash hand of innovation would not be stayed until all vestiges 
of the old constitution of the Court of Chancery were swept away. 
Political economy should have pleaded for the retention of these 
offices as affording the finest example of the principle of division 
of labour that the world has ever witnessed. Chaff Wax, as _ his 
name implied, was the man whose duty it was to chafe—or 
‘eschauffer’’—the wax in order that Sealer might apply the seal to 
the writ ; and, in order that neither of these two officers should 
ever be compelled to assume his colleague’s duty in his absence, 
each of them was considerately provided witha deputy. 

What would have happened if Sealer had heated the wax. or if 
Chaff Wax had imprinted the seal, it is impossible to say ; but it 
will not do to treat the matter with levity. for on the question of 
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the hand which wielded the actual validating symbol of the Royal 
authority hasere this depended an issue of the highest political 
importance. Did not Lord Chancellor Nottingham inform a com- 
mittee of the House of Commons thirsting for Danby’s blood that, 
though the culprit pleaded a pardon under the Great Seal, and, 
though the document was actually what it purported to be, yet that 
he, the Chancellor, had no responsibility in the matter. ‘‘His 
Majesty,’’ he said, ‘‘ccommanded the seal to be taken out of the 
bag, which his Lordship was obliged to submit unto, it not being 
in his power to hinder it. and then (the King), writing his name on 
the top of the parchment, had the pardon sealed’’ by one of his 
attendants, or possibly with his own hand; sothat ‘‘at the very 
time of affixing the seal to the parchment he (the Chancellor) did 
not look upon himself to have the custody of the seal.’’ Here was 
a distinguished Deputy Sealer, indeed! A King who unconstitu- 
tionally burked an impeachment by forcibly affixing the seal 
against the advice of the Chancellor, and with that high officer of 
State standing by as helpless as Chaff Wax himself! No wonder 
that a prudent Legislature—as Legislatures were in the good old 
times—were very slow to diminish the staff of persons required to 
answer for the due performance of so solemn a function of state as 
this. It was reserved for the recklessness of a later day to assume 
that these four officials could be relieved of their functions without 
danger to the state, and that the Purse-bearer—who, of course, 
ought to be attending to the purse—should be charged with the 
duty, not only of heating the wax but of imprinting the seal. 

“Tt is not and it cannot come to good”’ must have been the head- 
shaking reflection of manya venerable practitioner of the law when 
the Chaff Waxes, or Chaffs Wax—whichever be the proper plural 
—and the Sealers disappeared. What were the salaries of these 
officials—for that delicate question must, of course, be approached 
at last—we are quite unable to say. We presume that they were 
paid by fees and not bya fixed salary, and we do not know 
whether they had to find their own wax and tapers. But, even if 
these necessary articles were provided for them by an indulgent 
country, it is probable that their emoluments were not excessive. 
No Chaff Wax that we are aware of has founded a family or left 
his mark on the peerage, or handed down broad acres and an 
ancestral mansion to a long line of descendants. The saving there- 
fore to the public from the extinction of these offices is not very 
enormous. Hanaper and Petty Bag stand or stood—for we must, 
alas! speak of them in the past tense— ona different footing. The 
former appointment was probably worth as much as that which has 
just lapsed, and this latter is worth eight hundred pounds a year. 
No doubt it could be done for less. The issue of writs of ‘‘scire 
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facias,’’ of ‘‘conges d’elire’’ for election of Bishops and other like 
duties is perhaps too highly paid by a cheque fora hundred pounds 
every quarter-day. 

We can quite imagine that if sealed tenders were solicited from 
persons willing to undertake these duties at half the present stipend 
the number of applications for the Petty Bag would, if the antithe- 
sis be not too irreverent, suffice to pack a large portmanteau. And 
no doubt the office can be filled more cheaply still by amalszamating 
it with some other, as we apprehend will be done. Yet, after all, 
we may be perhaps excused a sigh of regret at this ruthless evul- 
sion, one by one, of every way-mark on that road which stretches 
back from the broad and level, but somewhat uninteresting, plain of 
contemporary English life into the dim woodland and mountain 
region of historical antiquity.— The Standard, (London). 





DECISIONS AND RULINGS IN THE ESSEX CIRCUIT. 


CARLISLE v. KNAPP. 





Mechanic’s Lien—WNotice to Owner to B, and C furnishes materials to B, C, who 


pay for Materials furnished to Sub-Contrac- furnished the material, cannot recover of the 
tor.—When the owner of a land has made owner of the building by giving notice under 
a contract for building with A, and the con- the third section of the Mechanic’s Lien 


tract is filed, if A makes a sub-contract with Law. 

On demurrer to the declaration in an action upon contract the 
following facts appeared from the declaration: The plaintiff was a 
dealer in building materials, who had furnished bricks, lime, etc., 
for the erection of the defendant’s house. The building was erect- 
ed under a contract between the defendant, Knapp, and Robinson 
& McDowell, and this contract was duly filed. The materials were 
furnished by the plaintiff to Culver & Miller, who were sub-con- 
tractors, and $349.09 remaining unpaid, notice was served by the 
plaintiff on the owner to pay him this sum, more than that sum 
being still due from the defendant to Robinson & McDowell under 
the contract. Argued March 3, 1888. 

Mr. Colie, for the demurrer, insisted that no principle of subro- 
gation, equitable or otherwise. could be invoked in this case; that 
the proceeding was entirely statutory ; that the second section of the 
act made the building liable to the contractor alone ; that the third 
section provided for notice by the master workman or contractor, 
meaning thereby the master contractor or contractor-in chief. And 
the third section would prevent any recovery by the plaintiff be- 
cause of the phraseology of the latter part of it relating to the 
settlement of accounts between the owner and the master workman 
or contractor... And he insisted that nothing else was meant or in- 
tended by that language but an accounting between the parties to 
the contract on file. 
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Mr. Pilch, for the plaintiff, insisted that his client was entitled 
either to recover in this suit or else to file a lien and proceed as 
though no contract was on file; that the intention of the Legisla- 
ture was apparent in the title of the law, *‘ An act to secure to me- 
chanics and others payment for their labor and materials in erecting 
any building’’; that it had already been decided that if the ma- 
terials were furnished for the building the lien would hold, 
although they were not wsed in the building; 14 N. J. Eq. (1 McCar- 
ter) 189. That the first section of the act makes the building liable, 
in express terms; that the second section, which restricts the right to 
file a lien to the contractor alone, qualifies that restriction so as to 
apply to work done or materials furnished in pursuance of such 
contract, quoting the Loan Association v. Albertson, 23 N. J. Eq. 
(8 C. E. G.) 318, as to the importance of those .words. 

He argued that the third section supported the plaintiff's claim 
by reason of its peculiar language. The words are ‘‘ materials wsed 
in the erection of any such house.’’ These express exactly the in- 
tention of the Legislature. The act does not say ‘‘ furnished to 
the master workman or contractor,’’ or provide for any privity of 
contract whatever, but that the building shall pay for the materials 
that compose it. Any other construction would defeat the end sought 
by the law making power. The distinction between the phrases, 
‘* master workman ”’ or ‘‘contractor,’? was important, as the Legisla- 
ture did not limit the term contractor to master contractor or con- 
tractor-in-chief. It is said in Phillipson Mechanic’s Liens, Section 
44, second edition, that the word sub-contractor does not appear in 
Webster's dictionary, citing 12 N. Y. 628, and 24 Mo. 586, where 
railroad companies were compelled to pay the wages of laborers 
employed by sub-contractors, because the statutes on the subject 
used the word ‘*contractor’’ and did not restrict the term to one 
who made the contract with the railroad. 

The material man occupies a better position, under the third sec- 
tion, than the journeyman or laborer employed by the contractor, 
since the limitation *‘employed by him”’ applies to workmen only, 
while the test in the case of the dealer is that he shall be ‘‘ any 
person who may have furnished materials used in the erection of 
any such house or other building.’’ The difference in the gram- 
matical structure of the sentences is not accidental, but showed an 
intention to make the house pay for itself, while the contractor 
should pay his own servants. 

The effect of an adverse decision would be to open a wide door 
for frauds. The law should be so construed as to carry out the ex- 
pression of its title, ‘‘ to secure to mechanics and others payment 
for their labor and materials in erecting any building,’’ especially 
where there is money enough in hand to pay all the creditors. 
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Mr. Colie replied briefly to the effect that this statute gave a pre- 
ference to a certain class of creditors who had no intrinsic right to 
be preferred, and it should not be extended by judicial construc- 
tion beyond its plain and unequivocal meaning. 

The Court reserved its decision. 


(March to, 1888.) 

Depur, J., said: Thisisa mechanie’s lien case, and I may say 
that [ have taken the statement of what is in the declaration from 
the statements made by counsel. It is in writing, and pretty long, 
and I have been so much pressed for time and have had so much 
use for eyesight that I haven’t read it. Ihave taken the declara- 
tion which is demurred to, to present the exact legal point that was 
argued by counsel; and I may state the result of the argument of 
counsel to be this : 

Knapp, the defendant in this case, entered into a contract with 
Robinson & McDowell for the construction of a house. That con- 
tract was in writing, and was filed in the Clerk’s Office in compli- 
ance with the mechanic’s lienlaw. Robinson & McDowell, for the 
purposes of this suit I will say, did nothing under this contract. 

Mr. Pilch : They did everything but the mason work. 

The Court: Yes. They sub-let the execution of part of the con- 
tract to a firm by the name of Culver & Miller. There is no allega- 
tion in the pleadings that this transfer of the contract to the sub- 
contractor was induced or approved by the owner. Am I correct 
in that ¢ 

Mr. Pilch: (have no knowledge on that subject. 

The Court: Carlisle, the plaintiff, furnished to Culver & Millet 
the materials which are the subject matter of this suit. The suit 
is brought under the third section of the mechanic's lien law to re- 
cover from the owner the amount of money that is due on this bill, 
on an allegation that there is money due under the original con- 
tract still in his hands, not paid over. Now, the question is 
whether, under the mechanic’s lien law, a suit of this kind will lie. 

The owner contracting with A in writing, the contract on file, A 
sub-contracting to B, and C selling goods to the sub-contractor, can 
the person who sold those goods recover of the owner under the 
third section of the mechanic’s lien Jaw? That is a question of 
construction. 

Now, I think the meaning of this act is very plain. The first 
section of the act is very general. I will read: 

‘*That every building, hereafter erected or built within this state, 
shall be liable for the payment of any debt contracted and owing to 
any person (a) for labor performed or materials furnished, (b) for 
the erection and construction thereof, which debt shall be a lien on 
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such building, and on the land whereon it stands, including the lot 
or curtilage whereon the same is erected.”’ 

If the rights of the plaintiff in this case were to be determined 
by that section of the statute, it would be clear that he would have 
aright to file a lien, and have his debt paid out of the property on 
which the building was erected. 

The second section of the act qualifies the generality of the lan- 
guage used in the first section, and it provides for another con- 
tingency in which the generality of the words ‘‘owing to any per- 
son’’ is qualified and restricted by that condition of affairs. I will 
read : 

‘*That when any building shall be erected in whole or in part by 
contract in writing, such building, and the land whereon it stands, 
shall be liable to the contractor alone, for work done or materials 
furnished in pursuance of such contract ; provided, such contract, 
or a duplicate thereof, be filed in the office of the Clerk of the 
County in which such building is situate, before such work done 
or materials furnished. ”’ 

So that we have these two conditions: Where the work is done 
not under a contract in writing, or if done under a contract in writ- 
ing, the contract not filed, and that condition of affairs 
in which the work is done under a contract in writing and the 
contract is filed. In the first situation, the first section of the 
act applies, and provides a lien to any person, not only 
for goods used but for materials that were furnished for 
the erection of the building. The other condition of affairs is where 
the work was done under a contract in writing, and that contract 
was filed. There the statute says that the lien given by thisact shall 
be to the contractor alone. 

Now, that construction of these two sections decides this case, for 
the third section is designed to provide for a remedy where the con- 
tract has been filed, and the person who otherwise would have had 
his remedy, where the owner has in his hands money due on that 
contract. I will read: 

‘That whenever any master workman or contractor, shall, upon 
demand, refuse to pay any person who may have furnished ma- 
terials used in the erection of any such house or other building, or 
any journeyman or labor employed by him in the erecting or 
constructing any building, the money or wages due to him, it shall 
be the duty of such journeyman or laborer, or material man, to 
give notice in writing to the owner or owners of such building of 
such refusal, and of theamount due to him or them and so demand- 
ed, and the owner or owners of such building shall thereupon be 
authorized to retain the amount so due and claimed by any such 
journeyman, laborer, or material man, out of the amount owing by 
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him or them to such master workman or contractor, giving him 
written notice of such notice and demand ; and if the same be not 
paid or settled by said master workman or contractor, such owner 
or owners, on being satisfied of the correctness of such demand, 
shall pay the same, and the receipt of such journeyman, laborer, 
or material man for the same, shall entitle such owner or owners to 
an allowance therefor, in the settlement of accounts between him 
and such master workman or contractor, as so much paid on 
account. ”’ 

Now, there is no account to be taken between the sub-contractor 
and the owner ; the obligation of the owner is with the contractor 
alone ; and it is manifest from looking at the third section of the 
act, especially taking -it in connection with the second section, 
which restricts the liability of the owner of the building, where the 
contract is in writing, to the liability of the contractor alone, that 
this is not a case within the mechanic’s lien law. 

The result is that the judgment on the demurrer must be for the 


defendant. 


(March to, 1888.) 
FULLER v. BENETTO. 
Contract for Building—Right of the Owner to choose another 
Builder on default of the Contractor. 

This case was tried before the Court without a jury, and judg- 
ment was rendered against the contractor, Benetto. He afterwards 
obtained a rule to show cause why a new trial should not be 
granted. 

Depuk, J., in refusing to make this absolute, said: The affi- 
davit in this case at the time it was submitted, disciosed what 
seemed to me satisfactory grounds, and I made an order at that 
time to show cause. 

Benetto entered into a contract for the construction of a house. 
The contract stipulated that in case the contractor should fail to 
proceed under the contract the owner, on giving notice, might pro- 
ceed and complete the house. The evidence in the case shows that 
after the abandonment of the contract by the builder a notice was 
given. It also showed that the delay was too long to be excusable, 
and that the work was continued under the superintendence of the 
‘architect. ‘The question is, whether the owner selected with due 
vare the person who should continue the work. The ordinary rule 
is to enquire whether there was such diligence and discretion ex- 
ercised as one would exercise in the conduct of his own business. 
From the evidence I feel that the owner did everything that could 
be asked. Hisconduct, it struck me, was worthy of commendation, 
and if that case had been tried by a jury the result, it seems to me, 
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would have been the same. The man who was employed to con- 
tinue this work was a bidder for the very contract; his bid was 
very much above that for which the contract was let out. 

Iam accustomed to tell juries that a man entering upon a con- 
tract must carry it out, not only for all the reasons usual in such 
cases, but especially because it puts the honest bidder at a disad- 
vantage. I will require the contract to be carried out with rigor. 
[I may make another observation. In the large number of years 
that I have sat upon this bench none of those who are considered 
the better contractors in this city have come before this Court on 
such a plea as this. 

In this case the contractor’s position was unfortunate. He was 
sick at the time and did not have an opportunity completely to in- 
vestigate all the particulars, yet he must be held liable. 


RAWLE v. WAGNER, 
Breach of Promise—New Trial— Evidence. 

On application for rule to show cause why a verdict for the plain- 
tiff in a case of breach of promise of marriage should not be set 
aside. 

DerpuE, J.: This case is in the Supreme Court. I thinkit would 
do no harm to have the opinion of the Supreme Court in cases 
of this kind. The proof of the promise was wholly established by 
the testimony of the plaintiff. There was, of course, some cor- 
roborative evidence, but it was imbued with badness. There was 
no evidence of any public announcement. There were three short 
excursions to Coney Island, etc., and a few other minor points. 
The English statute requires, for public policy, that there be some 
public show. 

The rule to show cause will be granted. 





(March 17, 1888.) 
IN THE MATTER OFAN ASSESSMENT AGAINST THE HOME FOR THE FRIENDLESS. 

Mr. Coult, city counsel, moved to confirm an assessment on the 
property of the Home for the Friendless for the construction of a 
sewer in South Orange avenue, in front of the Home. 

Mr. George F. Tuttie objected and said, that some years ago, 
before the sewer was constructed, the authorities of the Home 
for the Friendless had at their own expense built a private sewer 
to connect with the sewer on Bruce street, and therefore the Home 
derived no benefit from the South Orange avenue sewer. 

Mr. Coult, on behalf of the city, contended that the sewer built 
by the House was a private sewer, and the South Orange avenue 
sewer was a public sewer for the benefit of all the property on the 
avenue, and that the fact that a private sewer had been constructed 








THE NEW JERSEY LAW JOURNAL. 


ie 
_ 
nN 


did not relieve the Home from a liability to pay for the other 
sewer. This private sewer was only a temporary expedient, ¢ 
permission given by the city to connect with another sewer for 
the benefit of the property owners, and that when the South 
Orange sewer was constructed, the Home for the Friendless 
was in the same position as if no sewer of any kind had been 
laid. 

DrpvusE, J. said, he would like, if possible, to relieve this charit- 
able institution from the burden of the assessment, but it was im- 
possible to make a rule that would not apply to all cases of the 
kind. There are a great many of these private sewers in all parts 
of the city. Many large factories and breweries are connected 
with them: The question involved in this case has been before 
the courts several times, and there is no doubt that such private 
sewer connections are simply permissive and do not exempt prop- 
erty owners from assessment for building sewers on the streets in 
front of the property. 

(Quere: If this decision is not in reality based upon the idea that 
the assessment is a tax for a public work rather than upon the 
theory that the pavement is to be measured by the benefit confer. 
red? It may well be that a public sewer is necessary for the pub- 
lic good and that all the lands in the neighborhood should con- 
tribute to the cost of it, and yet that itis no benefit to the lands 
already provided with private sewer at theirowner’s expense.—ED. | 


VERNOCHE v. MERGOTT. 
Ne wD Trial Contracts —Royaltic s Pate nts. 

Application for new trial. 

This was a suit in which a judgment of $149 was recovered by 
the plaintiff at the present term of Court, for royalties on a patent 
stopper. The plaintiff, who claimed to be the inventor of the stop- 
per, sold the right to manufacture to the defendant, and was to 
receive a royalty. 

The defense was that the plaintiff was not the patentee, as the 
application for a patent had been rejected by the examiner, and 
that no appeal had been taken. The plaintiff alleged that he dis- 
closed these facts, but the defendant denied it. 

Depur, J., in granting the order fora new trial, said that he 
was sitisfied that the verdict could not be sustained. It was the 
duty of the plaintiff, in making the contract, to disclose the exact 
condition in which the apvlication for the patent stood in the 
patent office. Had such disclosure been made it was very un- 
likely that any business man would have entered into any such 


agreement. 
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(March 31st.) 
JOSEPH R. BRADNER v. JOHN C. McCURDY, ET AL. 


Practice— Motion to strike out Pleaas a sham Plea and for de- 
Sective Affidavit. 

This was a suit in ejectment. 

Mr. Bradner for the plantiff moved to strike out the plea as 
insufficiently verified. The affidavit was that the plea is not in- 
tended for the purpose of delay, and that they (these defendants) 
verily believe that they have a just and legal defense to said cause 
of action. He also moved to strike out the plea as a sham plea, 
and he read an affidavit in support of the motion. 

Mr. Beecher for the defendant insisted that the difference be- 
tween the affidavit and the statutory form was unimportant and 
arose from a clerical error, and he pointed out that the declaration 
was defective in not stating correctly the time when right of pos- 
session accrued as appears by the defendant's affidavit. In answer 
to the motion to strike out the plea as a sham plea, he read an 
affidavit to show that the defendants had a substantial defense on 
the merits. 

DepvuE J., said the affidavit annexed to the plea is defective ; it 
does not satisfy the statute and cannot be allowed to be good, but 
the motion to strike out the plea asa sham plea is met by the de- 
fendant’s affidavit. This discloses prima facie a good defense, and 
the plea should stand. 

I think, however, that the declaration and the affidavit to the 
plea should be amended. 

The motion to strike out the plea as a sham plea is denied. The 
plaintiff is allowed to amend his declaration by inserting the 
first day of February, 1888, as the day when the right of possession 
accrued, and the defendant is allowed to plead to the amended de- 
claration with an affidavit according to the statute, but the trial 
of the case must be brought on at the coming term. 


_ ee 
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(March, 1888.) 
GREY v. BOWMAN. 
Injunction Restraining the Foreclosure of Mortgage. 

Mr. John W. Wartman for complainant. 

Mr. M. B. Taylor for defendant. 

Brrp, V. C.: An injunction was allowed in this case restraining 
the defendant from foreclosing a mortgage given by complainant 
to him, and also from conveying certain houses and lots which were 
conveyed to the defendant by the complainant at the time the lat- 


ter gave the mortgage referred to. The defendant has filed an an- 
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swer, and so far denies the equity presented by the bill as to justify 
me in modifying the injunction so as to allow the defendant to 
proceed with his threatened suit to foreclose until the further order 
of the Court. The defendant should have this right, since he will 
proceed at his own peril, as to costs, and since the proceedings can 
be controlled orstayed at any stage by this Court should it appear 
to be equitable so to do. 


(Before Van Fleet, V. C., March 5, 1888.) 
DALRYMPLE ». FLUCK. 
Equity Practice—Failure to File Bond—Application for Order 
to Discharge Rule to Show Cause. 

Mr. R. S. Kuhl for the complainant. 

Mr. J. N. Voorhees for the defendant. 

A temporary injunction to stay proceedings at law was granted 
in this case by the Court February 27. See 11 N. J. L. J. 83. 
Under the order granting the injunction the Court directed that the 
complainant should file a bond for $2,000 within five days. The 
bond not having been filed counsel for the defendant moved that 
the rule to show cause be discharged, The order was granted with 
costs. 

ERWIN DAVIS v. JENNIE M. FLAGG. 
Mortgagee s Liability for Rents— Waste and Profits— Bill, Dis- 
missal of for Refusal of Complainant to 
Submit to Examination. 

Biro, V. C.: The holder of two bonds, each secured by a mort- 
gage on the same premises, who procures an attachment to be 
issued for the amount due upon one bond, and has the goods of 
the obligor, which are in the dwelling on the mortgaged premises, 
levied upon by the Sheriff, who leaves the goods where he finds 
them, but puts a man in charge of them, who, to do so, sleeps in 
the dwellings, and who is instructed to let the obligor and husband 
enter at all times, is not liable as mortgagee for rents and profit and 
for waste, ona bill filed to foreclose the mortgage to secure the 
other bond, although the creditor paid such watchman. 

Where a non resident asks the aid of the courts of this State 
and then refuses to submit himself to examination as a witness, the 
court may dismiss his bill or assume as true the material facts 
alleged about which he refuses to appear and testify. 


(Argued February 27, 1888.) 
ARONSON v. BAKER. 
On Motion for Security for Costs. 
The bill in this cause was filed October 20, 1887, praying for an 
injunction and an order to show cause was granted for December 6. 
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The defendant filed an answer and affidavits were put in on 
both sides and an argument was made upon the order to show 
cause, and Vice Chancellor Van Fleet read an opinion at the 
February term and ordered an injunction. The defendant then 
gave notice of appeal. No subpoena has been issued and no testi- 
mony had been taken for the final hearing. The complainant was 
a non-resident. After the notice of appeal the defendant gave 
notice to the complainant that he desired security for costs, and 
that if security were not given according to the statute before the 
following Monday application would be made on that day for an 
order staying all proceedings in the cause until security should be 
given. Security was not given. 

Mr. Edward @. Keasbey applied for a stay of proceedings and 
referred to the statute Rev. Chancery § 17, and the amendments 
of March 14, 1879, Sup. Rev. Chancery, § 2; and of April 21, 
1887, P. L. 199. He said the change made by the amendment of 
1879 was to provide that in case of failure to file security for costs 
the proceedings might be stayed even though the bill was filed by 
the solicitor and not by the complainant alone, and that the pur- 
pose was to give the solicitor an opportunity in every case to re- 
quire his client to furnish security for costs. He admitted that it 
was decided by Chancellor Green in Newman v. Landvine, 14 N. 
J. Eq. (1 McCarter) 291, that if after notice of the non-residence of 
the complainant the defendant takes any steps in the cause he 
thereby waives security for costs, but he called the attention of the 
Court to an unreported decision in Ludlum v. Horner in March, 
1878, in which, after final decree and bill of review, no security for 
costs having been filed or even demanded, the defendant’s counsel 
asked for an order that the complainant’s solicitors pay the costs 
out of their own pockets and the Court said that there seemed to 
be no escape from making the order, and the order was made and 
execution issued, but afterwards ordered to be paid by the Re- 
ceiver in the cause out of the partnership funds in his hands. 

Mr. Keasbey argued that if the Court had then considered that 
the defendant had waived his right to security for costs the solici- 
tor would not have been compelled to pay the costs, and that this 
decision, therefore, seemed to overrule that of Newman v. Land- 
vine. He insisted, also, that the change in the statute directing 
the Court to stay proceedings even if the bill was signed by the 
solicitor, indicated the intention of allowing the Court to protect 
him by staying the proceedings at any time when security was de- 
manded. He also took the ground that security was not waived 
by merely filing answer to dissolve an injunction before subpoena 
issued, 

Mr. Samuel Kalischand Mr. Runyon in reply relied upon New- 
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man v. Landvine and insisted that the right of the Court to stay 
the proceedings for want of security for costs was not based upon 
the statute, and that the only effect of the statute was to make the 
solicitor liable if security was not filed, and whether the security 
were demanded or waived, made no difference. 

On March 1, 1888, the following conclusions were handed down : 

Van Feet, V. C.: This action was brought by a non-resident 
complainant against a non-resident defendant. When the bill was 
filed an order was made requiring the defendant tu show cause why 
an injunction should not issue. The defendant answered the com- 
plainant’s bill and contested his right to an injunction. The de- 
fendant now applies for an order requiring the complainant to give 
security for costs. The fact that the complainant was a non-resi- 
dent appeared on the face of his bill. The complainant denies the 
defendant’s right to the order he asks, insisting that he waived his 
right to security for costs, by filing his answer after he knew that 
the complainant was not a resident of this State. 

The rule which must govern the decision of this question is 
settled. Chancellor Green declared it in Newman v. Landvine, 14 
N. J. Eq. (1 McCar.) 291: ‘If the fact of the non-residence of the 
complainant appears upon the face of the bill or is known to the 
defendant, he must apply for security before answer or taking any 
other step in the cause. If, after notice of non-residence, the de- 
fendant takes any step in the cause, he thereby waives security for 
costs.”’ 

There is nothing in the statute of either 1879 or 1887 which indi- 
rates the slightest purpose on the part of the Legislature to change 
the rule of practice established by Newman v. Landvine. 

The defendant’s application must be denied with costs. 


SUPREME COURT OF NEW JERSEY. 


ALEXANDER STEWART v. THE CENTRAL RAILROAD COMPANY OF N. J. 

[Decided November Term 1873, and judgment entered July 17, 1877, unc pro tunc, but 
never reported. We report the decision now because it affected the title to many lots of 
land along the line of the Central Railroad, and may be applicable to the construction of the 
mortgages on other railroads. | 

Mortgages on Railroads and Appur- __ senger and freight cars, shops, tools and ma» 
tenances—Construction of.—A mortgage  chinery and all other property of the party of 
to trustees conveying a railroad and its first part does not embrace tracts of lands on 
branches, and all and singular, the railways, either side of the strip of land one hundred 
rail-bridges, fences, wharves, piers, fixtures, feet wide used for the railroad, and not in- 
buildings, appendages and appurtenances, cluded therein, nor ever used or occupied for 
together with all locomotives, tenders, pase the purposes of a railroad. 

On demurrer to a declaration in covenant. 

The declaration set out a deed given by the defendants to the 
plaintiffs conveying two tracts of land in the township of Linden, 
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County of Union and State of New Jersey, described by metes and 
bounds, and containing nineteen and ninety-three hundredths acres, 
and the other eleven and two hundred and eleven one thousandths 
acres, and ‘‘ being parts of the same land and premises conveyed to 
said parties of the first part by deed of John C. Rose and wife, 
dated March twenty-ninth, eighteen hundred and sixty-seven, and 
recorded in the Clerk’s office of Union county, and by deed of John 
O. Miller and wife, dated October fourteenth, eighteen hundred 
and sixty-five, also recorded in said County Clerk’s office, and be- 
ing two tracts of land lying on either side of the strip of land one 
hundred feet wide, near Cranford, occupied by the track of the 
railroad of the said defendants, and not included therein and never 
occupied or used by the said defendants for the purposes of their 
railroad, and in no way appurtenant to the said railroad. Together 
with all things thereto belonging or appertaining thereto as part 
and parcel ofthe same, and all the estate, right, title, claim and 
demand of the said parties of the first part in and to the same. ” 
The declaration averred that the defendants by their said deed 
now brought into court here did for themselves and their succes- 
sors covenant and agree to and with the plaintiffs, their heirs and 
assigns that the said premises were at the time of the ensealing of 
the said deed free from all encumbrances, and that, although the 
plaintiffs have duly performed all things in their part to be per- 
formed the said premises were not free from all encumbrances in 
that there existed a certain mortgage made and delivered by the 
defendants to John C. Green and Moses Taylor, dated December 
15, 1868, to secure the payment of five thousand bonds of one thou- 
sand dollars each by which mortgage the defendants, party of the 
first part,’’ did grant, bargain, sell, convey, etc., untothe said John 
C. Green and Moses Taylor and to their successors and assigns for- 
ever, the railroad of the said party of the first part, from the Hud- 
son river in the county of Hudson te the Delaware river in the 
County of Warren in the State of New Jersey, constructed and to 
be constructed, and any and every branch and branches thereof, 
with all and singular. the railways, rail-bridges, fences, piers, 
wharves, fixtures, buildings, appendages and appurtenances owned 
or thereafter to be acquired by the said parties of the first part ; 
also all railway depots, or stations with the buildings and fixtures 
thereon, erected or to be erected, together with all locomotives, 
tenders, passenger and freight cars, shops, tools and machinery 
and all other property owned or to be acquired by said party of the 
first part, and also all the tolls, freights, fares, issues, income and 
revenue, which should or might accrue or arise from the said rail- 
road and the said granted and described premises or any part there- 
of, and all the chartered rights and privileses of the said party of 
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the first part, and all the estate, right, title and interest, property, 
claim and demand, of the party of the first part to the same or any 
part thereof, to have and to hold all and singular the premises to 
the said party of the second part and the survivor of them as joint 
tenants and not as tenants in common, and to their successors and 
assigns forever in trust for the purposes aforesaid.”’ 

The declaration goes on to aver that the mortgage is still un- 
satisfied and uncancelled and that by reason thereof the plaintiffs 
are greatly embarrassed, etc., contrary to covenant so made by the 
defendants, and so the plaintiffs, in fact, say that the defendants 
have not kept said covenant, but have broken the same, etc., to the 
damage of the plaintiffs of five thousand dollars. 

To this declaration there was a general demurrer. 

The case was submitted at the June term 1873. 

At the November term the decision of the court was announced 
by the Chief Justice. 

Per Curiam. The demurrer is sustained with costs. Let judg- 
ment be entered for the defendants. 

The judgment was entered July 17, 1877, nwne pro tune. 


(In Chancery of New Jersey, March 22, 1888.) 


AARON H. WOODWARD, ET ALS., v. JAMES SHANNON, ET UX. 
Fraudulent Conveyances—Considera- husband’s means, and tended directly to im- 


tion of Marriage, Husband and wife, Ante- pair the rights of creditors, it will not be up- 
nuplial Contract.—In a contest between held as against creditors. 

creditors and a donee under an antenuptial If the provision was unreasonably dispro- 
agreement the court will look into the cir- portionate to the means of the intended hus- 
cumstances of the donor at the time of the _ band, it raises the presumption of conceal- 
making of the agreement. ment, and throws upon him the burden of 


If it appears that the contract was unrea-  disproof. 
sonable, extravagant, and exhaustive of the 

Argued February 24th, 1888. 

Mr. James HE. Howell, for complainants. 

Messrs. C. H. Voorhis and J. Herbert Potts, for defendants. 

Isaac 8. Taytor, Apvisory Master: The complainants are 
judgment creditors of the defendant, James Shannon. ‘Their judg- 
ment ($119.62 and costs) was rendered July 29th, 1887, in first dis- 
trict court of Jersey City, and on 11th of October, 1887, was duly 
docketed in Hudson Common Pleas, and execution thereon issued, 
thence against the defendant’s lands, etc. 

This execution remains unsatisfied because of the conveyances 
hereinafter referred to, and which it is the object of the bill to have 
set aside as being fraudulent and void as against the complainants. 
The note upon which the judgment is founded was given Decem- 
ber 22, 1886, in renewal of a previous one at three months and fora 
balance due on a book account. On November 24, 1886, Shannon 
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conveyed to Maria Banahan one of his lots of land for the consider- 
ation, as expressed in the deed, of one dollar—deed recorded De- 
cember 13th, 1886, And on the 31st of December in the same year 
he executed to the same party a deed for the same premises and 
another house and lot—so including all his realty. 

This last deed recites that it was given in consideration of one dol- 
lar and of an ‘‘intended marriage and the promise of the said 
party of the second part to enter into said marriage contract 
with him, ”’ and it is signed and acknowledged by both parties, and 
was recorded on the day of its date. 

On the same day (Dec. 31st, 1886) a written paper was signed by 
Shannon and said Maria Banahan, which is in the form of an agree- 
ment for marriage and bill of sale to her of certain personal prop- 
erty therein specified, and recites that she was induced to contract 
said marriage in consideration of the conveyance to her of certain 
real estate to be granted to her by deed of even date, and also the 
said specified personal property. The expressed consideration of 
this instrument is ‘‘ the said marriage with him and the sum of one 
dollar, ’’ and it too was signed and acknowledged by both parties, 
and recorded on the day of its date. 

The proofs show that before the execution of this paper and said 
second deed, Shannon had been married to the said Maria Bana- 
han. She had been his wife since December 27th. But the pair, 
concealing the fact of their marriage and representing themselves 
as single persons, executed the instruments and acknowledged them 
as unmarried and contemplating, as in the future, the union which 
had actually existed four days. This deed and pretended ante- 
nuptial contract, proceeding as they do directly from husband to 
wife, are void at law, and in the light of the circumstances sur- 
rounding their execution, and of the other facts developed in the 
vase, I cannot consider either of them as entitled to any equitable 
consideration such, e. g., as was given to the conveyance to the wife 
in Hunt v. Johnson, 44 N. Y. 27. Buta defense of the transac- 
tion in question is sought to be made upon the fact that in August, 
1886, a paper of which the following is a copy was signed by Shan- 
non and delivered to his (now) wife viz: 

‘*JERSEY City, August 25, 1886. 

I, James Shannon of J. C. gives to you Maria Banahan, those houses and lots No. 84 
and 32 Atlantic street, Jersey City, with Barens furniture, horse, harness and to waggens- 
masons, scaffling and all building material. JAMES SHANNON. 

Witness, OWEN BANAHAN. JERSEY CiTy, Agust, 25, 1886.” 
(and upon the back of which the name ‘‘ Maria Banahan”’’ was 
written by her)—the claim being that this is the original marriage 
agreement and the basis of the subsequent papers. 

It will be noticed that neither marriage or any other considera- 
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tion is mentioned in it. It is not acknowledged and bears on its 
face no evidence of its pretended solemn character. 

If it be a conveyance as between the parties, itis of no force as 
against these judgment creditors, because it was never recorded, 
nor could it be, never having been acknowledged, and they had no 
notice of it. It would be, like all other conveyances, subject to the 
registry laws of the State. But that it was not intended as a con- 
veyance is apparent from the wife’s testimony (page 38) where she 
says ‘‘when that was signed he was to get the deeds filled out and 
[ was to get them when they were ready.”’ It was then a mere 
memorandum of a gift, or of what Shannon proposed to do, and 
made too, as will be seen hereafter, when he was in debt, and his 
debts were increasing. It was as well adapted to serve a fraudulent 
purposes on his part, as if he meant it in good faith as a marriage 
settlement, and now, after the coverture and under the circum- 
stances, to admit as of any force his and her parol testimony (which 
is the only proof offered in this regard) as to its real consideration, 
would, I think, be extremely dangerous, and subversive of right. 

[ do not further consider it in connection with the deed and oth- 
er instruments of December 3lst for they being void, require no 
reference to their alleged basis. 

I find the circumstances surrounding Shannon when the said 
paper of August 25th, 1886, was signed and when the deed of No- 
vember 24th, 1886, was executed by him, to have been as follows: 

|The master then recited the facts showing that the defendant 
held property derived from the estate of his first wife, that he was 
a builder erecting houses under a low priced contract, and as 
early as June, 1886, owed Washburn Bros. $700, and that when he 
was unable to complete his contract notices were served on the 
owner in October and November to the effect that he owed 
$4,482.90. He continued as follows : | 

It is apparent, therefore, that he was in financial difficulty and 
that at least the above aggregate amount involved in his contract 
would not reach his hands. What his other liabilities were does 
not fully appear, but he was also in debt for the original consider- 
ation of the note upon which complainant’s judgment is based, 
which note, as stated above, was a renewal of a former three- 
months’ note, and included also a balance on book account. And 
he is still in debt to Messrs. Washburn over $2,000, their notice to 
McKay having brought them only $160. 

Noticing, now, this first deed to Maria Banaham, I find that it 
was dated and acknowledged November 24. Four days only after 
the last of the batch of notices above referred to had been served 
on Mr. McKay. Lalso find its expressed consideration to be one 
dollar, and no other proved or suggested. unless under the August 
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paper. No reference is made in it to the asserted marriage agree- 
ment of August nor to any marriage contract, and the fact that he 
included the same lot in his second deed, a month afterwards, is 
an indication to me that he was doubtful of the effect of the first 
one and sought to strengthen the woman’s tenure of the lot by 
passing it with the other to her under the guise of a nuptial settle- 
ment. Icannot view this November deed as other than a volun- 
tary conveyance designed in fraud of creditors. 

The further fact appears that the grantee was not ignorant of the 
then existing trouble, for she says on page 47 of the testimony 
‘‘when he had the trouble I knew all about it.”’ 

If either of the papers relied on to prove his conveyances to the 
woman to be bona fide marriage contracts, or in fulfillment thereof 
would bear scrutiny in that respect, they could not stand as against 
creditors, for they would do too much. He gave, or sought to give 
her, all he had. Lands, houses, horse, wagons, harness, the scaf- 
folding, tools and utensils of his trade, all his building materials, 
and his furniture and household goods, and this when he was 
largely in debt. It was unreasonable, extravagant and exhaustive 
of his means, and the direct tendency was to impair the rights of 
creditors. 

Although fair and honest ante-nuptial contracts will and do receive 
the sanction of law and equity as against creditors, such agreements 
and settlements as this will not be upheld. Tyier Inf. & Cov. Second 
Ed. Section 324, page 473, and cases were cited ; Devlin on Deesd, 
Section 108 and cases there cited ; Davidson v. Graves, Riley Eq. 
Rep. (S. C.) 237 ; Belford v. Crane, 16 N. J. Eq. (1 C. E. G.)272. 

If the provision secured to the wife be unreasonably dispropor- 
tionate to the means of the intended husband, it raises the presump- 
tion of lesigned concealment and throws upon him the burden of dis- 
proof. Tyler, Sec. 330, p. 485. Instead of disproving this presumption 
this defendant in his own testimony says,on page sixteen, when asked 
what was the consideration for his signing and giving this paper 
of August 25 to Maria Banahan, ‘‘ My condition in giving it at the 
time was, I was doing the buildings for Mr. McKay, and I couldn't 
get the money from him. My payment was due, but the architect 
wouldn’t pay it, and I gave it to her asa cover to wait until the 
time would come that I would get the money to pay it to her for 
to be married afterwards.”’ 

[ am satisfied that the whole arrangement was designed for the 
purpose of placing Shannon’s property beyond the reach of his 
creditors, and will advise a decree 1n accordance with this conclu- 
sion and the prayer of the bill. 

Norr.—This seems to be the first case in New Jersey in which the principles stated in 


the head note have been squarely held. 
The current of American and English authority is to the effect that marriage settlements 
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can not be attacked by creditors, unless the intending wife has knowledge of the fraud 
charged. 

Nearly all the cases are cited in the Virginia case of Herring v. Wickham, 29 Gratt. 
628; S. C. 26 Am. Rep. 405. 

The question arose in Magniac v. Thompson, Baldwin C. C. Rep. 344; S. C. in Error, 
7 Peters U. S. S. C. 388, where it was held that both parties must concur in the fraud in 
order that creditors may avoid such an agreement. The Supreme Court went so far as to 
say that if the provision for the wife was unreasonably disproportionate to the husband's 
means, the creditors might take excess. 

The South Carolina case of Simpson v. Graves, Riley Eq. 232, followed by the more re- 
cent case of McGowan v. Hitt, 16 S. Car. 602, declares the true principle to be that the 
settlement is not intended as the price of a wife, but as a provision for a family, and 
that it must, therefore, be reasonable and with a due regard to the rights of others, and 


this seems to be the reasonable rule. 


APPOINTMENTS TO FILL VACANCIES. 


The term of Oscar Keen as Prosecutor of the Pleas for Essex 
county expired during the session of the last Legislature, and the 
term of John L. Johnson as Judge of the Essex County Courts ex- 
pired on March 31, after the Legislature had adjourned. The 
Governor during the session nominated to the Senate Elvin W. 
Crane for Prosecutor and Carl Buttner for Judge. The Senate re- 
jected both nominations. After the adjournment the Governor 
appointed both men to fill the vacancies in these offices. 

This is not the first time that appointments have been made in 
this way, and the question is again forced on our attention whether 
the Governor has the power under the constitution to make ap- 
pointments under these circumstances. 

Both officers are among those to be appointed by the Governor 
with the advice and consent of the Senate (Constitution Article 
7, Section 2). But it is provided by Article 5, § 12, that ‘‘ When 
a vacancy happens during the recess of the Legislature, in any 
office which is to be filled by the Governor and Senate, or by the 
Legislature in joint meeting, the Governor shall fill such vacancy 
and the commission shall expire at the end of the next session of 
the Legislature, unless a successor shall be sooner appointed.”’ 

The question is whether a vacancy has happened in either or 
both of these offices during the recess of Legislature, so as to 
give the Governor power to appoint without the advice and consent 
_ of the Senate, and that he can lawfully appoint the very men the 
Senate refused to consent to. 

There is a difference between the two cases. In the case of the 
Prosecutor, the vacancy occurred during the session ; in the case 
of the Judge, the vacancy began after the adjournment. In the 
latter case the vacancy did happen during the recess, if the word 
happen means merely began to exist and can be applied to a case 
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in which there is nothing accidental but only the natural expira- 
tion of a definite term of office. In the former case the vacancy 
certainly did not happen during the recess, unless the word happen 
simply means exist and the 12th paragraph of Article 5 of the con- 
stitution is meant to apply to any case in which the Governor and 
the Senate fail to agree, so that the consent of the Senate really 
becomes of no consequence. 

It would seem to be the clear meaning of the constitution that 
when the advice and consent of the Senate are required to appoint 
an officer the Governor alone cannot appoint to the office after the 
Senate has refused its consent to a nomination for that very office. 
The concurrence of the Governor and Senate are required, unless a 
vacancy happen during the recess of the Senate, and then, in the 
case of the judge, the appointment is to be made by the Governor 
for the unexpired term only. The exception is in case of a vacancy 
happening. It seems to imply an unexpected ending of a term, 
and it is dealing with the case of an unexpired term. 

It can hardly be said that the vacancy happens during the recess 
when it was certain to occur and the Governor had actually made 
a nomination to fill it and the Senate had not agreed toit. This is 
merely a case of the Governor and the Senate disagreeing and the 
constitution does not say that in that case the Governor should 
have power to appoint. The constitution is not so absurd as to 
say the Governor shall appoint with the consent of the Senate, and 
if the Senate does not consent the Governor shall appoint anyhow. 

This applies to the case of a vacancy occurring by the natural 
expiration of a term during the recess. The argument is much 
stronger with respect to a vacancy that began during the session 
and only continues into the recess because the Governor and Sen- 
ate failed to agree. In such a case the power of the Governor to ap- 
point can only be supported at the expense of the right of the 
Senate to take a partin the appointment, and the action of the 
Governor can only be excused on the ground that public policy 
requires the offices to be filled. It ison this ground that such ap- 
pointments have been maintained in many opinions of Attorneys- 
General of the United States, but it was very desirable that some 
grounds should be found to support the action of the President. 

The judicial opinions on the other hand seem to be generally 
agreed on the other side. We collected these opinions and deci- 
sions in an article on this snbject in 1879, 2 N. J. Law JourRNAL 
136. In this article we referred to the fact that when Chancellor 
Williamson’s term expired during the session of 1859, and the 
Governor made nomination after nomination which the Senate 
rejected, the Governor was advised by William L. Dayton, the At- 
torney-General, that he could make no appointment during the re- 
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cess, and none was made, and the State was without a Chancellor 
for nearly a year, but the end was that we have had Henry W. 
Green among our Chancellors. 

In a note in volume 5, p. 132, we referred to the distinction be- 
tween the cases of Judge McCarter and Prosecutor Abeel, the 
Judge’s old term having expired during the recess and the Pro- 
secutor’s during the session, and we cited there the case of Brady 
v. Howe, 50 Mo. 607, in which it was held that where an office 
expired by limitation during the recess the Governor had no pow- 
er to fill it. In a letter published in the same volume, p. 157, Mr. 
Wilberforce Freeman calls attention to the same distinction, and 
refers to the case of the Chancellor. There is one point to be 
noticed in the present case of the Prosecutor. After Mr. Keen’s 
term expired Judge Depue acting under the statute Rev. Tit. 
Attorney-General $4. appointed Mr. Keen to prosecute the pleas of 
the State during the then term of court, and the next term did not 
begin until after the Legislature had adjourned, but even supposing 
that one term lasts till the next begins, we do not think this appoint- 
ment fills the vacancy: it only supplies the place of the prosecutor. 

The statute says that in the absence of the prosecutor the Judge 
may appoint a fit person tu prosecute the pleas during the term. 
Such an appointment would not vacate the office of absent prosecu- 
tor nor does it imply the vacancy in the office. The office is a con- 
stitutional one, and the appointment is to be made by the Governor 
with the advice and consent of the Senate, and the statute can do 
no more than to authorize the Judge to appoint a locum tenens. 
This he has done for one term, and it may be his duty to do so 
again if the appointment made by the Governor is not lawful. 


KE. Q. K. 


MISCELLANY. 


ATTORNEY’S QUESTIONS FOR EX- 8. What is the effect of a seal with respect 
AMINATION. : 
to a consideration ? 


FEBRUARY TERM, 1888. g A boarded B, the brother of C. C af- 

1. What are the requisites of a legal con- terwards promised to pay this board. Can 
tract ? such promise be enforced? State reasons for 

2. How many kinds of contracts? your view. 

3. How are contracts to be construed ? 10 State Blackstone’s classification of con- 

4. Is a contract made on Sunday void ? siderations for a promise. 

5. How must an executory agreement 11. What contracts are void under the 
under seal be rescinded ? Statute of Frauds ? 

6. What is meant by Caveat Emptor ? 12. What is meant by a demise from year 

7. What kind of consideration will sup- to year ? 


port a contract in law ? 13. How can a tenancy from year to year 
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be terminated ? If a tenant holds over ille- 
gally, or neglects to pay his rent when due, 
what is the remedy of the landlord ? 

14. Name the New Jersey reports, Law 
and Equity. 

15. How would you prove before a court, 
or in a legal proceeding, that a certain week 
day was a certain day of the month? 

16. How would you prove a duly attested 
contract under seal ? 

17. If a certain contract is in the posses- 
sion of the opposite party, and it is neces- 
sary to your client’s case, what steps would 
you take in order to have the benefit of it as 
evidence at the trial ? 

18. If a subscribing witness is dead, how 
would you prove the contract subscribed by 
him ? 

1a. Can evidence be demurred to ? 

20. Can a party submit to a non-suit after 
the case has been submitted to the jury ? 

21. Can the fraud in, or the failure of, the 
consideration of a contract under seal be 
shown in a court of law? 

22. What is hearsay evidence? Is hear- 
say evidence ever admitted? If you say yes, 
mention instances. 

23. How do you impeach the general char- 
acter of a witness for truth and veracity ? 

24. Can you prove that a witness was con- 
victed of crime by oral evidence, and with- 
out producing a transcript of the record of 
such conviction? 

25. How is the record of a judgment in 
another State proved in this State ? 

26. What are the various modes of taking 
the testimony of a witness residing in another 
State ?. How of a witness about to leave the 
State ? 

27. Can a deed be offered as evidence in a 
court held by a justice of the peace ? 

28. When will a certiorari lie to, and 
when will an appeal lie from, a Justice 
Court ? 

29 What is the writ called by which the 
legality or forfeiture of a charter of a corpo- 
ration is questioned ? 

30. How would you form a corporation for 
manufacturing purposes in New Jersey ? 

31. What is meant by the plea nul tel 
corporation ? 

32. What is a special plea? What the 


general issue in Assumpsit, Debt, Detinue, 
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Trespass, Covenant, ‘Trespass on the Case 
and Replevin ? 

33. What is a misjoinder? What a non- 
joinder ? What are some of the necessary 
requisites of good pleading ? 

34. State the formal parts of a narr. 

35. What isa Quiz Zam action ? 

36. Over what subjects has Equity juris- 
diction ? 

37. What is meant by Equity of redemp- 
tion ? What is a writ of assistance ? What 
is a bill of interpleader ? 

38. What are the injuries to personal secu- 
rity as enumerated by Blackstone ? 

39. What is process? How many kinds 
at common law ? 

40. Can a writ of error be taken to remove 
an interlocutory judgment ? 

41. Can a married woman, living separate 
and apart from her husband, make a legal 
conveyance of her real property without her 
husband joining ? 

42. If three persons make a joint and sev- 
eral promissory note, will suit lie against two 
of them ? 

43. If a married woman die without a 
will, who is entitled to her personal prop- 
erty? 

44. What contracts could a married woman 
make at common law? What contracts can 
she make in this State ? 

45. In case of a death occasioned by the 
unlawful act of another, could the heirs of 
the deceased, or his personal representa- 
tive, maintain a suit founded on such wrong 
at common law ? 

46. Can such an action be brought in this 
State ? If so, by whom, and for whose ben- 


efit ? 


LEAP YEAR, 





The following is the text of the English 
translation of the statute of 21 Henry III. 
relating to Leap-year, referred to in 2 Black- 
stone I4I. 

‘- The statute de anno bissextili made at 
Westminster, anno 21 H. 3 and anno Dom. 
1236. 

“The day of the Leap-year, and the day 
before shall be holden for one day. 

“The King unto the justices of the bench, 
greeting—Know ye, That where within our 
realm of England, it was doubted of the 


726 THE 
year and day that were wont to be assigned 
unto sick persons being impleaded, when and 
from what day of the year going before unto 
another day of the year following, the year 
and day in a leap-year ought to be taken and 
reckoned how long it was. 

‘* We, therefore, willing that a conformity 
be observed in this behalf everywhere within 
our realm, and to avoid all danger from such 
as be in plea, have provided, and by the 
counsel of our faithful subjects, have or- 
dained, that to take away from henceforth 
all doubt and ambiguity that might arise 
hereupon, the day increasing in the leap- 
year shall be accounted for one year (in ipso 
anno), so that because of that day none shall 
be prejudiced that is impleaded, but it shall 
be taken and reckoned of the same month 
wherein it it groweth, and that day, and the 
day next going before, shall be accounted for 


And 


you that from henceforth you do cause this 


one day therefore we do command 


to be published afore you, and be observed. 


” 


Witness myself at Westminster, &« 


This statute is mrobably one of those 
| ) 


adopted in New Jersey as one of the “*‘ stat- 
utes heretofore prac iced in this colony vs by 
and not abolished 


the constitution of 1776, 


by the act of June 13, 1799 (7az.), abolish- 
P d J 799 


ing ali English statutes. It is published in 


Mr 


‘ British statutes in force in Maryland,” 


lish and Latin by Alexander among 





p- 37, with a note QV p. 37. 
Just what the effect of it is may be hard 
to define. It means that the 366 days shall 


be considered as a year as if they were 365, 
but it would hardly be construed to require 


a five days’ notice for the first of March to 


be given six actual days before. Our only 
modern statute on the subject seems to be the 
one that says that the word year occurring in 
any statute shall be construed to be a calen- 
dar year. For a further discussion on the 


law of leap-year, we can only refer now to 
21 Alb. Law J. 39, 60. 139; 8 Am. Law 
Rec. 447; 14 Canada L. J. 14; 16 id. 22. 


THE LEGISLATURE, 


Phe Legislature that just adjourned has ac- 


complished an unusual amount of good work. 


good material, and was well 


It was made of g 
organized, and worked steadily and easily. 


There was little done in the way of system- 
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atic amendment of the law or the practice of 
the courts, but this must be done by the law- 
yers beforehand, and cannot be left to a Le- 
gislature that has but one term of ten or 
twelve weeks. We have already referred to 
soine of the acts relating to these matters, 
but apart from purely legal matters, we may 
say, without being charged with *‘ offensive 
partisanship,” that the Legislature has ac- 
complished a great deal for good government 
and morality in passing the bill for the re- 
striction of the liquor traffic and the bill di- 
recting the polls to be closed at sunset on 
election day. The Jury Commission act 
will tend to improve the juries and is cer- 
tainly an important safeguard against the 
choice of bad jurors. The appointment of 
the commissioners ought to have been leit to 
the courts, but we must admit that the first 
selection has not been a bad one. We might 
mention other measures of public importance, 
but this is not the place for an extended re- 
view of the session. 
OBITUARY. 


JABEZ PIERSON PENNINGTON, 

The senior member of the bar of New 
Jersey died at his home in Newark on March 
27th. His name has been for many terms 


the first on the list of counsellors on the call 
of the bar in the Supreme Court. He was 
was from 


He 


November term, 1826, and as 


born in 1802, and graduated 


Princeton in 1823 was admitted as an 


counsellor in 1329. He practiced law in 


Newark, and retained his office there neat 


the corner of Broad and Market streets until 
his He 
chiefly to office practice, and 


notary public f 


the day of death gave himself 
was for fifty 
years the yr the State Bank. 


He was quiet and manner, 


unassuming in 
but always interested in public affairs, a 
careful lawyer, trusted and honored in his 
He was 
The 
roll is a long way down— 
1833. 


profession and in his private life. 


the last of the lawyers of his time. 


name on the 


of Chancellor Williamson, Nov.T. 


next 


} 
that 


HENRY MAINE, 


of the death of 


We cannot omit a notice 
Sir Henry Maine, although it should have 
been printed last month. Sir Henry James 
Sumner Maine, the authorof ‘Ancient Law,’ 
**Vil- 


‘¢ The early History of Institutions,” 
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lage Communities,” etc., died on the 3d of 
February. He was the son of the late James 
Maine, M. D., and was born in 1822. He 
was educated at Pembroke College and Trin- 
ity Hall, Cambridge, and was graduated 
in 1844. He was called to the Bar in 
1850. He was law member of the council 
of the Governor General of India from 1862 
to 1869, Professor of Jurisprudence in the 
University of Oxford in 1870, and Master of 
Trinity Hall in the University of Cam- 
bridge in 1877. His books opened the way 
into a new field of the study of the law in the 
early history of institutions which has since 
been eagerly entered, and is yet to be fully 


explored. 


CONTENTS OF EXCHANGES. 


The Criminal Law Magazine, Vol. X, No. 2, 
March, 1888. Jersey City, Frederick D. 
Linn. 





Cautionary instructions in Criminal Cases, 
Seymour D. Thompson; Reports of the 
Sharp Bribery Case ; Cases involving the con- 
stitutionality of Prohibitory Liquor Laws ; 
The Responsibility of Husband for Liquor 
Nuisance kept by Wife, and other cases ; 
also a Digest of Recent Criminal Cases. 

The Cape Law Jonrnvi, February, 1888. 
Part 1, Vol. v, Incorporated Law Society. 
Grahamstown, Cape of Good Hope. 
Evidence by Prisoners in Criminal Cases ; 

Securities ‘‘ To Bearer,” and the Rights of 

Third Parties. 

The Albany Law Journal, Vol. 37, Nos. 9, 
10, 11, 12, March, 1888. Weed, Parsons 
& Co. 

Current Topics ; Notes of Cases ; Surety’s 
Liability on Bond Conditionally Signed ; 
Part I, March 10; Part II, March 17, Guy 
C. H. Corliss. 

The Central Law Journal, Vol. 26, Nos. 9, 
10, 11 and 12, March, 1888. St. Louis, 
Current Events; Aes Geste, D. R. N. 

Blackburn, March 2; Issuance of Summons 

as Commencement of Actions, Albert D. 

Morks, March g; The Right of the Hus- 

band to Work for the Wife Without Com- 

pensation, Chas. A. Robbins, March 16: 

Time as Affecting the Right to Specific Per- 

formance, Samuel Maxwell ; Malicious Pros- 

ecution, March 23. 


The Virginia Law Journal, Vol. xu, No. 3, 
March, and No. 4, April, 1888, Richmond, 
Va. 

The Married Women’s Act of April 4, 
1877, R. G. H. Kean, March; Social and 
Separate Assets, J. D. Horsley, April; Re- 
ports of Virginia Cases, etc. 


BOOK NOTICES. 


A TREATISE ON THE LAW OF FRAUD ON ITS 
Civit SIDE, by Melville M. Bigelow. Bos- 
ton: Little, Brown & Co., 1888, pp. 715. 
This is a thoughtful, philosophical trea- 

tise, which seeks to find and explain, the 

principles of the law of fraud, and to describe 
the manner in which it is administered in 
civil actions. It begins with a definition or 
description of fraud which divides it into two 
branches, and serves as the motive or key- 
note for the construction of the work. The 
two branches are deception and circumven- 
tion, the former acting on the motives of the 
person defrauded, and the latter not touch- 
ing his motives, and implying the absence 
of any transaction with him. Deception is 
divided into two parts: deception effected by 
misrepresentation, and deception effected 
otherwise ; i. e., by act or omission. Un- 
der the first are considered cases of pro- 
mise with intent not to perform, represen 
tations of law and of value, etc.; under 
the latter cases of collusion and of si- 
lence when there is the duty to speak. The 
present volume ends with the law relating to 
deception ; the second one will deal with the 
law relating to circumvention, which was 
built up by statutes rather than by judicial 
decisions, and includes the law of fraudu- 
lent sales. The present volume, before treat- 
ing of the substantive law of deception, has 
several chapters on what the anihor calls ad- 
jective law relating to the remedies, and a 
chapter on the parties concerned, and a large 
part of the book is devoted to constructive 
fraud. It is a book for the student, and not 
for the man who expects to find in a few 
minutes an exact statement of the law as it is 
on any given point in any State in the Union, 
but we venture to say that one who studies 
such a book as this will have a truer notion 
of what the law really is in any State than 
even the writers of some of the books which 
lay down the law so readily. A critical ex- 
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amination of Mr. Bigelow’s definitions and 


reasoning must be reserved until another 


time. 

THE LAW RELATING TO BANK DEPposITs, 
embracing the Decisions Concerning De 
posits in Commercial, Savings and Na- 
tional Banks, and Checks, Pass Books, 
Certificates of Deposit, etc., by Mathan 
Newmark. St, Louis: William H, Ste- 
venson, 1888, pp, 230; $3.00. 

This is an unpretending book, the aim of 
which is to state concisely the law on the va 
rious points relating to bank deposits, and is 
intended for the use of business men as well 
as lawyers. It is in no sense, however, a 
popular hand book, but a real law book. It 
is a book for ready reference rather than for 
study, and where the text is meagre in its 
conciseness there are footnotes giving plenty 
of cases. The propositions seem to be as 
accurate as the condition of the law will per- 
mit, but we observe some confusion in sec 
tions g2 to 93 in regard to liability for collec 
tioa of paper at adistant place. The facts in 
Exchange National Bank v. Third National 
Bank are not accurately explained, and the 
law is stated as doubtful when the decision 
of the U. S. Supreme Court has settled the 
conflict of cases. 

A COMPLETE INDEXED DIGEST OF THE 
UNITED STATES SUPREME CourRT RE- 
PORTs from the Organization of the Court 
in 1789 to October Term, 1886; 118 vol- 
umes ; two volumes, prepared and pub- 
lished by Zhe Lawyers’ Co operative Pub- 
lishing Co. Rochester, N. Y., 1887 ; pp 
2,343. $10. 

This seems to be a very good working di- 
gest. The 
numerous, and made with a view to practice 


divisions and sub-divisions are 


and not theory. There is not too much 


grouped under one heading. The proposi- 


tions determined are stated shortly and 
clearly and accurately, and the important 
words in every proposition are printed in 


black faced The 
both the regular reporter’s edition and the 


type references are to 


‘* Lawyers’” edition, and there are also ref- 


erences to all the editorial notes in this edi- 


tion. The work contains a very valuable 
feature in the ‘‘ Table of Cases and their Ci- 
This fills 
and undertakes to give a complete list of all 


tations.” seven hundred pages, 
the cases decided by the United States Su- 
preme Court, whether reported in the official 
edition or not, and a reference to every case 
in any Federal reports in which each of these 
cases has been cited, and (what is very im- 
portant) the subject, proposition or point to 
which the case is cited. This gives at once 
a means of tracing the whole history of any 
The 


old tables of citations, where the special 


principle decided in any leading case. 


point is not mentioned. are most exasperat- 
ing. 
are entitled to credit for adopting this im- 


The Lawyers’ Co-operative Company 


proved method in all their books, and the 
saving of labor to the profession must have 


been at the expense of a good deal of work 


on their part. They have added to this di- 
gest a short biographical sketch of each of 
the Judges of the Court. 


PENNSYLVANIA SUPREME CourRT DIGEsT. 
Vol. U1, containing Abstracts of the Decis- 
ions, Motions and Orders in the Supreme 
Court of the Commonwealth of Pennsyl- 
vania for the year 1887, by Charles H. 
Bannard. Philadelphia: T. & J. W 
Johnson & Co., 1888 ; pp, 373. $3.50. 


This annual digest is in fact a collection 


of short reports of all the Pennsylvania Su- 
preme Court cases for the year in one smal} 
volume The facts are carefully stated, and 
then the decision of the court, and if any 
reasons are given they are stated in few 
words. In studying cases that are reported 
in this way (as in the old English reports) 
the legal principles are deduced from the de 
cisions rendered on the bare facts. The de- 
cision, and not the argument of the Court, 
makes the law, and it is safer to take the law 
from the decision than from the argument. 


This digest would of itself be a good edition 


of Pennsylvania reports for New Jersey law- 


yers. There is a full index stating the points 


decided and referring to the cases. 








